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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors.  With our 

overarching objective of leading legal excellence, we strive to excel and to be a world-class professional 

body, understanding and serving the needs of our members and the public.  We set and uphold standards 

to ensure the provision of excellent legal services and ensure the public can have confidence in Scotland’s 

solicitor profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly committed to 

achieving through our work to promote a strong, varied and effective solicitor profession working in the 

interests of the public and protecting and promoting the rule of law. We seek to influence the creation of a 

fairer and more just society through our active engagement with the Scottish and United Kingdom 

Governments, Parliament’s, wider stakeholders and our membership.    

Our Constitutional Law sub-committee welcomes the opportunity to consider and respond to the Scottish 

Parliament’s Delegated Powers and Law Reform Committee Call for Evidence into the Referendums 

(Scotland) Bill.  The sub-committee has the following comments to put forward for consideration. 

General Comments  

Section 1 – power to provide for referendums : 

1. The Bill proposes to proceed by way of future referendums being established in subordinate 

legislation (regulations) and not primary legislation.  This differs from the Political Parties, 

Elections and Referendums Act 2000 which requires provision for referendums to be made by 

Acts of the UK Parliament.  Do you consider that this power to provide for referendums by 

means of subordinate legislation is appropriate? 

2. The Bill proposes that the regulations under section 1 which provide for a referendum should 

be by the affirmative procedure.  Do you consider that this procedure is appropriate, or should 

such regulations be subject to enhanced scrutiny in the form of a super-affirmative procedure – 

for example, a procedure which involves a draft of any regulations to be provided to the 

Parliament for a consultation period before being formally laid? 

Section 2 – application of this Act  

3. Section 2 applies the provisions contained in the Bill to referendums proposed under section 

1(1). Scottish Ministers are required to consult with the Electoral Commission before laying 

draft regulations before the Parliament. There is however no requirement to consult with the 

Parliament before draft regulations are laid. Is this procedure appropriate or should regulations 

under section 2 be subject to enhanced scrutiny? Also, is the extent of this power appropriate? 
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Section 1 

Section 1(1) provides that Scottish Ministers “may by regulations provide for a referendum to be held 

throughout Scotland on one or more questions” The regulations must specify the date on which the poll is 

to be held, the form of the ballot paper including the wording of the question or questions and possible 

answers to those questions and the referendum period. 

Our Comments 

Although these regulations are subject to affirmative resolution and Scottish Ministers must consult the 

Electoral Commission before laying a draft before Parliament, we are concerned that the Bill will have the 

effect of reducing the time for parliamentary or public scrutiny. There is no requirement for Parliamentary or 

public consultation and  the draft regulations would not be amendable or be subject to the level of scrutiny 

and accountability which should be applied to important questions which may affect the whole of Scotland.   

This goes further than the Political Parties, Elections and Referendums Act 2000 Section 101 which 

requires specific primary legislation to set the date, the question and the entitlement to vote. 

In our view, legislation setting the date for,  and the question or questions to be asked in, a referendum 

should take the form of an ASP or a SSI subject to super affirmative procedure which can be amended 

during its scrutiny process in the same manner as instruments under section 1 of the Census Act 1920 or 

section 27 of the Civil Contingencies Act 2004. 

It should be noted that, even if regulations provide for the wording of the referendum question, it would still 

be a devolution issue as to whether that question would be within devolved competence. Accordingly, it 

would be  possible for the Advocate General for Scotland or the Lord Advocate to seek a judicial ruling as 

to whether that question in the SSI, or even in the draft SSI, is within devolved competence.  

Section 2 

Section 2 provides that the Act applies to any referendum to be held in pursuance of regulations under 

section 1 (1) subject to any modifications specified in regulations. The modifying regulations are subject to 

affirmative procedure and  Scottish Ministers must consult the Electoral Commission before laying a draft. 

Our Comments 

Section 2(3)(b) provides that these regulations may modify any enactment. It is not clear whether that 

would include the Bill itself  because sometimes this is expressly stated. It is therefore suggested that this 

should be clarified. 

We consider that any such regulations should be subject to super affirmative procedure, particularly if they 

would be able to modify the provisions of this Bill.  
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Section 3 

Our Comments 

The relationship between section 1 and section 3 is not particularly clear. Perhaps section 3 (1) has the 

effect of applying section 3 (2) to regulations under section 1 (1) but this could be expressed with greater 

clarity. 

As section 2 provides that the Act applies to any referendum held in pursuance of regulations under 

section 1(1) ( which are subject to affirmative procedure), we find it confusing that section 3(1) also applies 

subsections (2)and (3) to provisions in other ASPs which provide for the holding of a referendum and 

subsection (3) refers to where the wording of the question is specified in regulations subject to negative 

procedure.  Negative procedure SSIs are only referred to otherwise in the bill in relation to section 38(3) 

and Schedule 1 paragraph 17(5). It would be helpful if Scottish Ministers could explain the reference to 

negative procedure in Section 3(3). 

Section 3(5) effectively replicates section 104(2) of the Political Parties, Elections and Referendums Act 

2000 to require the Commission to consider the wording of the question and publish a statement as to the 

intelligibility of the question as soon as reasonably practicable after the bill is introduced and, in such 

manner, as they may determine. 

 

We have concerns about the role of the Electoral Commission in respect of referendum questions under 

section 3 (7). 

 

Section 3 (7) provides: 

This section does not apply in relation to a question or statement if the Electoral Commission have— 

 

(a) previously published a report setting out their views as to the intelligibility of the question or statement, 

 

or 

(b) recommended the wording of the question or statement. 

Section 3(7) excludes consideration by the Electoral Commission where they have previously published a 

report setting out their views as to the intelligibility of the question or statement or recommended the 

wording of the question or statement.   

 

Section 3(7) therefore excludes the Electoral Commission if at any time in the past they have carried out 

these actions. We take the view that this approach precludes the Commission from scrutinising the 

question in the light of conditions as they are at the time the question is to be posed. The assumption in the 

bill is that, once approved, the wording of the question is suitable for ever. In other words that there are 

right and wrong answers to questions of intelligibility rather than judgements to be made in context. 

 



 

 

 


